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ANSWERS 


. 


James Robertſon, M erchant in E Minburgh, 
8 43. 


The PETITION of Alexander Hay 
Wright there. 


HE Petitioner having lately purchaſed from James 
Macculloch, Tailor in Glaſgow, the Remainder of 
that Area or waſte Ground at the Foot of Mary King's. 
Cloſe, over which he had formerly acquired a Servi- 
tude altius non tollend: ; and which Servitude he had in part com- 
municated to the Reſpondent, as Purchaſer from him of one 
Story of the dominant Tenement, craving Licence or Au- 
thority from the Dean of Guild, and his Council, to raiſe a 
Range of new Houſes upon Part of ſaid Area, conform to a 
Plan therewith preſented and referred to; the Reſpondent 
appeared for his Intereſt, and, in right of the aforeſaid Ser- 
vitude, oppoſed the projected Building, as not only hurtful, 
but dangerous to his Property 1n the adjacent Tenement, and 
obtained Judgment from the Dean of Guild Court in his fa- 
vour. 1 
The Petitioner brought the Cauſe by Advocation into this | | 


Court; which coming to be diſcuſſed before Lord Ellioct, his { 
A Lordſhip, . {9 
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Lordſhip, by the Interlocutors now complained of, approved 
of the judgment of the Dean of Guild, and remitted the 
Cauſe ſinpliciter. 

In reclaiming againſt theſe Interlocutors, the Petitioner 
would impreſs your Lordſhips to believe, that this Oppoſi- 
tion, on the Part of the Reſpondent, proceeds allenarly from 
il Humour and Reſentment : That as he can qualify no 
earthly Prejudice from the new Building's being raiſed in the 
Manner propoſed ; ſo the Servitude under which he claims, 
gives neither Title nor Intereſt to challenge the ſame : And 
as the Reſpondent happened to be himſelf a Member of the 
Dean of Guild Court when that Judgment was given, your 
Lordihips are to believe, that that Circumſtance was the ra- 
tio decidendi. But as the firſt of theſe is deſtitute of all Foun- 
dation in Fact, and will not eaſily be credited, without ſome 
better Authority than the Petitioner's bare Aſlertion, the o- 
ther is indecent and diſreſpectful; more eſpecially confider- 
ing that the Sentence of the Dean of Guild, and his Court, 
has received the Sanction and Approbation of one of your 
Lordſhips. The Dean of Guild Court is of very ancient 
ſtanding: He, and his Council, are Judges in the firſt In- 
| ſtance in all Queſtions of this kind within Borough. And 
whether their Senrences {hall eventually be found right or 
wrong, they are, in the Character of Judges, under the Pro- 

tection of the Law, and ought not to be charged with un- 
due Influence, merely becauſe one of the Parties happened to 
be a Member of that Court. But as the Reſpondent is con- 
fident that ſuch Inſinuations will make no Impreſſion with 
your Lordſhips, he will not beſtow, more Words in refuting 
theſe groundleſs Calumnies. 

And in order to give your Lordſhips a juſt View of the 

ueſtion, it will be neceſlary you ſhould be particularly in- 
formed of the Nature of the different Purchaſes made by the 
Petitioner and Reſpondent; and more particularly of the State 
and Condition in which this Area ſtood when the Petitioner's 
new Tenement was erected, the Alteration occaſioned by the 
X77 building 
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building of the new Tenement, and the further Alterations 
that the Petitioner propoſes by the intended Buildings, 
Before the Year 1760, James Macculloch, Tailor in Glaſ- 
goto, WAS Proprietor of ſundry trifling ſmall Subjects at the 
Foot of Mary King's Cloſe; and had alſo belonging to him a 
conſiderable Spot of Area, or waſte Ground, lying to the 
North, with a gradual Declivity down towards the North 


Loch. 


The Petitioner had farmed a Scheme to raiſe a new Stone 
Tene:nent in lieu of theſe old infignificant Houſes, Shops, 
Cc. which he had purchaſed, partly from James Macculloch, 
partly from others. And in that View, being juſtly of Opi- 
nion that it would be hig'tly for the Advantage of his new 
Tenement, to purchaſe from James Macculloch a Servitude al- 
tius non tollendi, upon any Part of the atoreſaid Area, or waſte 
Ground, the Servitude was accordingly conſtituted by an 
expreſs Clauſe in James Maccullach's Diſpoſition to the Peti- 
tioner, in theſe Words: Together with a Servitude altius 
* non tollend; upon the remaining Part of the ſaid Tail or 
Piece of waſte Ground ſtill belonging to me, and lying up- 
* on the North Side of the Subjects hereby diſponed, that no 
Building ſhall be erected thereon MOKE OR HIGHER than 
* what is already built upon the ſame, in all time coming. 

The Petitioner would have your Lordihips believe, that e- 
ven at this Period he had it in view to purchaſe the Remain- 
der of ſaid Area; and that Fames Macculloch not being then 
diſpoſed to part with the ſame, he contented himſelf tor the 
Time with the aforeſaid Servitude, keeping it ſtill in view to 
purchaſe the Area itſelf, how ſoon James Macculloch ſhould 
be willing to part with it. It would not vary the Argument, 
was this to be allowed. But as it is a mere Tale, unſup- 
ported by any the leaſt Evidence, your Lordſhips cannot 
give Credit to it. Nor was the Property of the aforeſaid A- 
rea acquired by the Petitioner for more than three Years at- 
ter the Erection of the new Tenement. 

And 
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And here it is proper to obſerve, that when this Purchaſe 
was made, and the aforeſaid Servitude eſtabliſhed, this whole 
Area was incloſed with Stone-walls, partly higher, partly 
lower: And more particularly, upon the Eaſt Side thereof 
there was a high Stone-wall the whole Length, which turn- 
ing at the South-cait Point, run a good Way weltward in a 


Line with what is now the North or Front Wall of the new 


Tenement. 2dly, That upon that Part of the Wall from the 
South-eaſt Corner weſtward to the Stance of the new Tene- 
ment, there was a Tofall. 3d/y, That this Tofall was the 
only Building upon the aforeſaid Area or waſte Ground Be- 
north the Petitioner's Property, other than the Walls inclo- 
{ing the ſame. . | 

Theſe Obſervations will explain what was intended, and 
in the View of Parties. The Words altius non tollendi, in 
their natural and more limited Conſtruction, ſuppoſe ſome 
Buildings already erected upon the ſervient Tenement, which 
were not to be raiſed higher, as it is in ſome meaſure incon- 
gruous to talk of not raiſing a Building higher, where there 
is no Building at all; though it muſt be acknowledged, that 
in the more comprehenſive, and even legal Senſe of the 
Words of this Servitude, it applies equally to both Caſes. 
And that it was ſo underſtood in the preſent Caſe, will be 
apparent to your Lordſhips from comparing the former and 
latter Part of the Claufe: For though in the firſt Part it eſta- 
bliſhes the Servitude in theſe general Words, altius non tollen- 
di; yet in the after Part, where it comes to explain what was 
thereby in view, the Words are expreſs, that no Building ſhall 
be eretted thereon MORE OR HIGHER than what ig already built 
upon the ſume; the plain Language of which is, not only that 
there {hall be no new Buildings, but that theſe already built 
on ſaid Area (meaning the Tofall) ſhall not be raiſed high- 
er. | | 


And thus your Lordſhips perceive, that when the Petition- 


er was purchaſing this Servitude for the Benefit of the whole 
new 
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new Tenement, which he was then about to build, he jud- 
ged it expedient and neceſſary to paction, that the aforeſaid 
Tofall, which occupied Part of the very Stance where the 
Buildings in queſtion are propoſed to be raifed, ſhould not 
be raiſed higher than it then was. And if that was the Pe- 
titioner's own Senſe of the Matter, when he had in view to 
raiſe that new Tenement, it is pretty extraordinary, that he 
will not ſuffer the Reſpondent to have had the ſame Views, 
and the ſame Intereſt, when he purchaſed from the Petition- 
er the principal Story in the new Tenement, being the firſt 
Story from the Level of the Cloſe, though there are two Sto- 
ries below it, where the Ground flops. 

The Petitioner takes the Liberty to ſay, that the Reſpon- 
dent had a good Bargain in the Purchaſe of this Houſe, as 
he paid no more for it than L. 317, and proffers to give the 
Reſpondent L. 20 more for it; but which he is ſatisfied the 
Reſpondent will not accept of, becauſe he knows well that 
he can get at leaſt L. 60 more than he paid. This to Ap- 
pearance is a moſt generous Offer; but he does not chuſe to 
inform your Lordſhips, that when the Reſpondent made this 
Purchaſe, the Houſe was quite unfiniſhed; and that it ſtood 
him above L. 70 Sterling more before he could ſet Foot in it. 

And this leads to explain more particularly the Structure 
and Poſition of the new Tenement, and adjacent Area; of 
which there is an exact Model in Timber lodged with the 
Clerk of Proceſs, for your Lordſhips Inſpection, which will 
at once explain the State and Situation of the new Tene- 
ment, and of the Alterations propoſed by the other Build- 
ings intended to be raiſed. 

For underſtanding of which, your Lordihips will be in- 
formed, that as the new Tenement fronts Northward, it was 
placed at the Diſtance of ſeventeen Foot from the other Te- 
nements at the Foot of Mary King's Cloſe: So that between 
the South Wall of this new Tenement, and the North Wall 
of the other Tenements at the Foot of Mary King's Cloſe 

B there 


there was left a Space or Area of ſeventeen Foot; beneficial 
to the new Tenemen: in a double reſpect: 1/, That the back 
Windows would have the Benefit of Light from that Area, 
though not extremely chearful or clear. 24%, That bein 
thus detached, it would be leſs expoſed to Neighbours Fire. 

The North or Front Wall of this new Tenement runs in a 
Line with the Wall already deſcribed, which incloſed James 
Macculloch's waſte Ground in that Part upon which the To- 
fall was raiſed, and does even occupy a few Feet of that 
Wall; fo that James Macculloch's Tofall projects a little up- 
on the Front of the new Tenement, and covers one Window 
of the lower Story. 

Common Senſe and Obſervation muſt teach every Man, of 
what ſingular Utility and Advantage it is in a Town ſuch as 
this, ſo crouded with Buildings, to have a free Area or Space 
unoccupied by other Buildings; not ſingly for the Benefit of 
Light or Proſpect, but to breathe a little free Air; and more 
particularly, to be leſs expoſed to Danger from Neighbours 


Fire. 


accept of the Petitioner's Offer of purchaſing at ſo high a 
Price one of the Stories in this new 'Tenement. The Area to 
the Front of the Houſe upon the North was an Object worthy 
of Attention. He knew that the Petitioner, in making the 
Purchaſe from James Macculloch, had expreſsly ſtipulated a 
Servitude altius non tollend: upon any Part of the ſaid Area; 
and therefore could not entertain the leaſt Doubt, that when 
he was to purchaſe one Story of that Tenement from the Pe- 
titioner, he would be intitled to that Servitude, correſpond- 
ing to his Part of the Tenement: And as he had no Suſpi- 
cion that any undue Advantage would be attempted to be ta- 
ken of him, as he had no Knowledge in theſe Matters, left 
it to the Petitioner's Agent to make out the Diſpoſition, and 
is confident that Gentleman meant no Deceit. 


Beſides the Servitude already eſtabliſhed upon the North 
Area, 


— 


It was theſe Conſiderations that induced the Reſpondent to 
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Area, on the Front of the new Tenement, it became neceſſa- 
ry that another Servitude ſhould be eſtabliſhed upon the 
backward Area, interjected between the South Wall of the 
new Tenement, and the North Wall of the other Tenements 
at the Foot of Mary. King's Cloſe, leſt by raiſing any new 
Buildings thereon, the back Lights of the new Tenement 
might be obſcured, where the Space or Area was ſo ſtrait. 

Both theſe were in view in making out the Diſpoſition, of 


this Date, whereby the Petitioner ſold and diſponed to the Nor.3.1765. 


Reſpondent the Lodging or Dwelling-houſe therein deſcribed, 
being the firſt Story or Floor off the Level of the Cloſe; toge- 
ther with a Servitude altius non tollendi upon the remaining 
Part of the waſte Ground ſtill belonging to the ſaid James Mac 
culloch pon the North Side of the ſaid neu Drwelling-houſe. 
From which your Lordſhips will perceive, that by this firſt 
Clauſe, or firſt Part of the Clauſe, non agebatur to create a 
new Servitude, which the Petitioner had it not in his. Power 
to do, becauſe the Area to the North was not his Property, 
but the Property of James Macculloch, from whom he had 
acquired:the Servitude for the Uſe of this Tenement; and 
therefore when he conveys to the Reſpondent the firſt Story 
of that new Tenement, he conjoins therewith the Servitude 
altius non tollendi, to which it was intitled upon the remain- 
ing Part of James Maccullsch's Property. 

In the after Clauſe it goes on to grant a new Servitude up- 
on the South little Area therein deſcribed, as belonging to 
the Petitioner; the Purpoſe of which is particularly explain- 
ed to be, ſo that no Building {hall be erected thereon in all 
Time coming, ſo as to hurt or prejudge the Lights of the 
* Dwelling-houſe hereby diſponed.“ 

The Petitioner is-pleaſed to underſtand theſe Words, ſ as 
to hurt or prejudge the Lights of the Dwelling-houſe hereby dif 
poned, as equally applicable to both Servitudes ; and conſe- 
quently as explanatory of the End and Purpoſe for which 
both Servitudes were granted, viz. luminibus non yon | 


9 
And taking it for granted, that the Buildings he propoſes 
will not be offenſive to the Lights of the Reſpondent's Houſe, 


he contends, that the Reſpondent has neither Title nor In- 
tereſt to oppoſe theſe Buildings. 


The Fallacy of this muſt be apparent to your Lordfhips at 


firſt View. The Servitude upon the North Area, as therein 
_ deſcribed and communicated, was not of the Petitioner's cre- 
ating. It is expreſsly deſcribed as conſtituted by James Mac- 
eulloch upon the remaining Part of his Area: Kd: by the 
Conſtitution of that Servitude, your Lordſhips have ſeen, 
chat it is altogether filent as to the Ends. and Purpoſes for 
which the Servitude was to be granted. It ſays not a Word 
either of Lights or Proſpects; but in general ſtipulates, that 
no more Buildings than theſe already extant ſhould be erect- 
ed upon that Area, and that theſe already exiſting ſhould not 
be raiſed higher. 
ſible to conceive, that in conveying that Servitude to the Re- 
ſpondent, ſo far as reſpected the Story purchaſed by him, it 
| ſhould have entered into the Thoughts of either Party to nar- 


row the ſame? The Fallacy of the Petitioner's Argument 


confiſts in confounding the two Clauſes, as they relate to the 
different Servitudes upon the different Areas; the one alrea- 
dy eſtabliſhed by the Act and Deed of James Macculloch, the 
Proprietor of the North Area; the other, which was to be 
then conſtituted, by the Act and Deed of the Petitioner, up- 
on his South interjected Area; with reſpect to which, it ſeems 
to have occurred to the Writer of the Deed, that nothing fur- 
ther was neceſſary, but to guard againſt any Buildings upon 
that Area, which might darken the back Lights. 


The Petitioner has roundly averred, at the Foot of fol. 2. 


and Top of fol. 3. That it was not only underſtood, but a- 
eed between the Reſpondent and him, that the Servi- 


- the which the Petitioner had acquired (from Macculloch), 


_ *tould be reſtricted to the Reſpondent, ſo as only to re- 


ſtrain and ä againſt what might deprive the third 
| * Floor 


And where that 1 is the Cafe, how is it poſ- 


ö 
Floor then diſponed of proper and ſufficient Light, but not 
« to prevent any Building higher than what had been raiſed 
before that Time.“ | af +. 1 
Had any ſuch Agreement intervened, the Reſpondent 
ſhould think himſelf a moſt unworthy Perſon, to attempt e- 
vading the ſame under Colour of any Inaccuracy of Expreſ- 
ſion. But he does poſitively aver and ſay, that from firſt to 
laſt there never paſſed a ſingle Word upon that Subject be- 
tween the Petitioner and him, as he never entertained the 
leaſt Doubt, that the Servitude acquired from Macculloch for 
Behoof of the whole Tenement, muſt be communicated to 
him in proportion to his Parchaſe, and which, whether ex- 
preſsly conveyed or not, would have been carried as Part and 
Pertinent. And though the Reſpondent doubts of the Pro- 
priety of taking Parole-evidence for explaining the Import 
of Writings, if your Lordſhips think it regular, he ſhall not 
oppoſe that the Writer of this Deed, the Petitioner's own A- 


gent, be examined, whether he had any Orders from the Re- 


ſpondent to reſtrict the Servitude eftabliſhed by James Mac- 
culloch upon the North Area; or whether there were any 
Communings to that Effect between the Petitioner and him. 
Theſe Things being premiſed, both with reſpect to the o- 
riginal State of this Area, and the Alterations made thereon 
by building that new Tenement, the next Thing for your 
Lordſhips Conſideration is the Alterations that are intended 
to be made upon this Area, by the other Buildings. now pro- 
poſed to be raiſed thereon. For underſtanding of which the 
Reſpondent muſt. again refer to the aforeſaid Model; from 
which it appears, that inſtead of the Wall of about eight or 
nine Foot high, which run alongſt the Eaſt Side of the Area, 
and that the South End thereof turned Weſtward upon 
which the Tofall reſted. the Petitioner propoſes to raiſe a 
Range of Houſes alongſt that Eaſt Side, the Side-walls there- 
of a little below the Level of the Reſpondeat's Floor, and 
conſequently the Roof thereof ſo much higher, and * _ 
| pe + ave 
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Gavel of the new Tenement is to make Part of the Side-walls 
of the projected Buildings: That in this Range the Petition- 
er propoſes to have his Work-houſe and Wright-ſhop; and 
that the ſame is removed but a few Feet from another Many. 
factory for dreſſing of Lint, the molt dangerous of all Neigh- 
bours. 

The Danger and Prejudice which muſt thereby be occa- 
ſioned to the Reſpondent's Property 1s ſelf-evident, not only 
from the Shade which the Roof of this new Range mult throw 
upon the Eaſter Window of your Reſpondent's Houle, by 
intercepting the Sun, and depriving that Room of the Heat 
as well as the Light of the Sun, both which are extremely 
defirable ; but alſo, that the Stalks of the Vents being fo 
much on a Level with the Windows of the Reſpondent's 
Houſe, when the Wind blows from the Eaſt or North, it 
muſt drive the Smoke full upon the Windows, which there- 
fore cannot be opened at theſe Times: And whereas the A- 


rea is now open both to the North and Eaſt, which gives a 


conſtant Supply of freſh Air, by the raiſing this Range of 
Buildings, all I —— of Air — that Quarter will 
be cut off. : 

But neither 1s this all, for as the new Buildings are pro- 
poſed to be carried alongft the Eaſt Gavel-of the new Tene- 
ment, it muſt have this unavoidable Conſequence, that was 
the Reſpondent diſpoſed to -open one 'or more Windows in 
that Eaſt Gavel, which he is at Liberty to do, was he ſo in- 
clined, he 1s diſabled from doing this by the Roof of the pro- 
jected Building, which Tuns cloſe by that Eaſt Gavel: And 
it is expreſsly determined in the Civil Law, that the Servi- 
tude luminibus non oſſiciendi, not only reſpects the Windows 
which then are, but any others which may afterwards be 
ſtruck out in that Tenement, for Behoof of which the Servi- 
tude was impoſed. So the Rule is laid down in J. 23. Par 
dect. de ſervit. pred. urban. in theſe Words: Quod ſi ita fit cau- 
tum ne luminibus officiatur, ambigua o feriptura utrum ne his lu- 


minibus 
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minibus officiatur que nunc ſunt, an etiam his que poſtea quoque 
fucrint, et humanius eſt verbo general: omne lumen ig niſicari, frue 
quod in preſenti, frve quod poſt tempus conventions contigerit. 
Theſe are ſo many Hardſhips and Inconveniencies, which 
no Man would willingly ſubmit to, if they can be avoid- 
ed. But the Reſpondent makes no Difficulty to acknow- 
ledge, that he is principally moved to oppoſe this Building, 
from the apparent Danger that 1s to be apprehended from the 
Contiguity of the Petitioner's Workhouſe and Wright-ſhop, 
and the Vicinity of the Lint- manufacture. The firſt of 
theſe, viz. a Wright's Workhouſe, has been productive of 
many moſt dreadful Fires in this City: And every body 
knows how dangerous a Lint-manufacture is, that the ſmall- 
eſt Spark will ſet the whole in a Bleeze. So that however 
lightly the Petitioner 1s pleaſed to treat theſe Dangers as 
merely fanciful and imaginary, it is believed your Lordſhips 
will not conſider them in that Light. 

And it is no good Anſwer to ſay, that the Petitioner's Dwell- 
ing-houſe will be interjected betwixt the Wright's Shop and 
the new Tenement. The Violence of the Flame raiſed by 
ſuch combuſtible Stuff, will ſoon make its way through a 
fingle Houſe; of which there are but too many Proofs from 
repeated Experience in Calamities of that kind. 

Holding theſe to be imaginary Dangers, the Petitioner 
proceeds to impugn the Servitude itſelf: He admits, that the 
original Servitude, altzus non tollendi, as acquired by him 
from James Macculloch, for Behoof of the whole Tenement, 
was available to reſtrain every Species of new building more 
or higher than what ſtood upon that Area at the Time. But 
the Plea he maintains is, that that Servitude was not commu» 
nicated to the Reſpondent for Behoof of his Story in the new 
Tenement to the ſame Extent; ſo that no more was thereby 
granted or intended, than a Servitude lummibus non efficien- 
di. ET 

He holds the Servitude altius non tollendi to be a generic 
| Servitude, 
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Servitude, which comprehends ſeveral inferior Degrees of 
Servitude, ſuch as, ne luminibus officiatur, ne proſpectui officiatur, 
So that however theſe leſſer Servitudes may be comprehended 
under the gencrie Servitude, altius non tollendi; yet where the 
leſſer Servitude only is granted, the greater Servitude cannot 
be comprehended therein. He then proceeds to remark the 
Differences between the Servitude, ne luminibus officiatur, and 
ne proſpectui officiatur, the firit of theſe being more limited 
and confined than the other; and more particularly, that 
the intercepting of the Sun, was not, by the Civil Law, held 
to be any Contravention of the Servitude ne luminibus officiatur: 
A Propoſition ſo repugnant to common Senſe, that the Re- 
ſpondent can by no means ſubſcribe thereto. Did the Servi- 
tude ne luminibus officiatur import no more than that the do- 
minant Tenement ſhould not be deprived of Light, it might 
with Reaſon be inferred, that the obſtructing it in part, is no 
counteracting of the Servitude. But as the Words of this 
Servitude ne luminibis officiatur, plainly comprehend every Ob- 
ſtruction, greater or leſſer, whereby a leſſer Quantity or De- 
gree of Light is let in, than would be the Caſe, was the Im- 
pediment removed; it is truly inconceivable, how the Inter- 
ception of the Sun ſhould be deemed no Violation of that Ser- 


vitude. It is the Sun that gives the Light, ſo that the inter- 


cepting of the Sun mult of Neceſſity diminiſh and obſcure the 
Light of that 'Tenement, where the Rays of the Sun cannot 
penetrate. 

But the Petitioner's whole Argument upon this Point pro- 
ceeds upon a double Miſtake. 1/, In ſuppoſing that the 
Servitude upon this Area, as communicated to the Reſpon- 
dent, was of an inferior Nature, than that which was origi- 
nally conſtituted by James Macculloch. 2dly, That the Ser- 
vitude ne lumimibus Ee 15 an inferior Species of, and. in- 
cluded in the Servitude altius non tollendi. 


| The firſt of theſe has been already obviated, and the Re- 
— is hopeful to have thereby ſatisfied your Lordſhips, 


that 
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5 
that it was not only the Intention of Parties, that the Re- 
ſpondent, for his Share of the new Tenement, was to have e- 
qual Right to the original Servitude, but that the Diſpoſition 
which he obtained from the Petitioner did effectually con- 
vey the ſame. And if further Proof of this Fact was neceſſa- 
ry, the Inventory of Writings delivered to the Reſpondent, 
and Docquet thereto ſubjoined, of even Date with the Diſpo- 
ſition itſelf, and relative thereto, would put this Matter out 
of Doubt. | 

The 28th Article of that Inventory ſpecifies: James Maccul- 
lach's original Diſpoſition to the Petitioner of the ſeveral Sub- 
jets therein mentioned; which conclude in theſe Words: 
With a Servitude alt:us non tollend: upon the North Part of 
% the Ground ſtill retained by the ſaid James Macculloch.“ 
And the Docquet ſubjoined to ſaid Inventory, certifies the 
ſame to contain the Writs of that Dwelling-houſe therein 
deſcribed, as fold and diſponed, of that Date, by the Peti- 
tioner to the Reſpondent; and that he had aſſigned the fore- 
ſaid whole Rights to the Reſpondent, ſo far as concerned his 
Purchaſe; all which the Petitioner thereby obliges himſelf to 
make forthcoming to the. Reſpodent, when he ſhould have 
occaſion for them. | 

The Petitioner contends, that. the Aſſignation of the Title- 
deeds of the Subjects diſponed, being only in Security of the 


Right itſelf, cannot enlarge the ſame; and that the Reſpon- 


dent might, with equal Reaſon, contend, that he had Right 
to the whole Tenement, becauſe he was aſſigned to all the 
Writings the Petitioner had of, or concerning ſaid Tenement: 
For as your Lordſhips have ſeen, from the Words of the 
Docquet, that the Aſſignment to the Writs is confined to 
what concerns the Reſpondent's Purchaſe, ſo that when the 
aforeſaid Servitude altius non tollendi is expreſsly mentioned in 
ſaid Inventory, as one of the Particulars aſſigned to the Re- 


ſpondent for Security of his Purchaſe, it is Demonſtration of 
the 


0 


the Meaning and Intention of the Parties, that the Servitude 


is conveyed to the Reſpondent proportionally for Behoof of 


his Purchaſe: It was juſt and equitable it ſhould be ſo, and 
therefore every Conſtruction muſt be taken conducive to that 
End. 

Neither is it true, as the Petitioner ſuppoſes, in the ſecond 
place, that the Servitude luminibus non officu is comprehended 
under the generie Servitude altius non tollendi. Servitudes, 
whether urban or rural, may be as many as there are Ways 
whereby the Liberty of the ſervient Tenements may be re- 
ſtrained in favour of the dominant. 

The Servitude altius non vollendi, as already explained, may 
be ſo conceived, as in this Caſe to reſtrain both the erecting 
of new Buildings, and the raiſing thoſe already built to a 
greater Height; and further than this it cannot go. New 
Buildings are the only Object of that Servitude, though, by 
means thereof, many different Advantages may be ſe- 
cured to the dominant Tenement, and in ſome Particulars 
coincident with the Servitudes ne luminibus vel praſpectui offi 
ciatur, as having both the ſame Tendency in ſome reſpects. 
But that theſe negative Servitudes ne luminibus vel proſpectui 
officiatur, are not comprehended under the Servitude altius non 
tollendi, will be obvious from theſe Conſiderations: 1/7, That 
Buildings may be raiſed, which would neither be hurtful to 
the Light nor the Proſpect, but which, nevertheleſs, ſtand 
prohibited under the Servitude altius non tollendi. 2dly, That 
the Servitude altus non tollend: gives no Security againſt any 
other Acts and Deeds, hurtful either to the Lights or Pro- 
ſpect, where that Damage is not occaſioned by Building. 

Thus, for Example, it is, that where a Servitude altius non 
tollend: is eſtabliſhed, the planting of Trees, or raiſing Hed- 

es. however hurtful or prejudicial to the Lights and Pro- 
ſpect, would be no Infraction of the Servitude altius non tol- 
lendi; which therefore is Demonſtration, that theſe are not 
comprehended 
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comprehended under the Servitude altius non tollendi. Theſe 
are diſtin Servitudes, calculated for different Ends and Pur- 
poſes, though in ſome Particulars coincident: And thus it is, 
that the Servitude altius non tollendi may be conſtitute for the 
Attainment of many different Ends and Purpoſes, ſuch as, 
amenitatis et voluptatis, though offenſive neither to Prof peat 
or Light. | | 

The Petitioner takes care to inform your Lordſhips, that 
he was ſo little diſpoſed to litigate this Matter, that he offer- 
ed a Reference to the Reſpondent's own Counſel: But he 
ought alſo to have informed, that this Offer was not made 
till he had been caſt, by Sentence of the Dean of Guild 
Court, and Sentence of the Lord Ordinary, whereby the Re- 
ſpondent had been put to fo great an Expence, in diſputing 
a Point which he humbly thinks ought neyer to have been 
conteſted; that it would have been very ill . in him to 
have let all the former Procedure go for nothing, and begin 
the Diſpute anew upon a Submiſſion. 

The Petitioner concludes, with telling your Lordſhips, that 
2 Gentleman who had purchaſed the uppermoſt Story of this 
Tenement, and who, by the Petitioner's Inadvertence, was 
ſecured in a higher Servitude, voluntarily gave it up, on ſee- 
ing how 1nvidious it would be to inſiſt on it. 

As to this, the true Fact is, that the Gentleman mention- 
ed purchaſed the uppermoſt Story of this Tenement, without 
thinking of any Servitude: But when he came to underſtand, 
that there was one belonging to the Tenement, and which 
had been expreſsly communicated by the Petitioner to the 
Reſpondent, he inſiſted that it ſhould be communicated to 
him too. Upon this a Law-ſuit enſued before your Lord- 
ſhips, in which the Petitioner was, by two conſecutive In- 
terlocutors, pronounced by Lord Auchmleck, decreed to con- 
vey this Servitude to him. But as the Petitioner was reſolved 
to reclaim, and as a Law-ſuit was peculiarly diſagreeable to 


this Gentleman, who belongs to the Parliament-houſe, and 
as 
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as the Reſpondent was at the ſame time diſputing the Poi 
with the Petitioner, he agreed not to inſiſt on the Judgment 

he had obtained in his favour, and accepted of an Obligation 

from the Petitioner to give him the ſame Servitude, in caſe 


the Reſpondent prevailed. | 
In reſpect whereof, &c. "_ 
ALEX. LOCKHART. 
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